
conbachnnf and lease parbes bsted on Schedules 4 20 and 4 21 of the Disclosure 

Schedules. (,.‘I all pames that proside 1clecommu1ucano115 s m c e s  to the Debtors 

purmant li) a M, (VI) all p a r k s  who have made wntten expressions of m ~ m t  m 

q l u n n p  tiis Sale Assels or h BUSUIKS wthm two (2j months pnor to the date of this 

Siddn: Prccedures Order (vu) all appropate feded, stale and local taung authonbes, 

I WI) aU k n o w  persons holdlng a hen  on any of the Sale hsets ,  and (i.) all parbes 

‘M~W fled a notice of appearance m h e  Debtors’ chapter I 1 cases pursuant to 

Bank~uplcy Rule 2002, and shall consbrute good and sufficient nonce of the proposed 

Sale Transachoq Aucnon and Sale Heanng 

I7  Pursuant to Banknrptcy Rule 2002, nonce of the proposed 

assumpnon and assignment of the Assumed Conbacts (the “Cure Procedures”), m the 

form annexed hereto as E b b i t  2 whch shall reflect the Cure Amounts that the Debtor; 

beheve must be pad to cure all  defaults under the Asumed Conbacts, shall COhtute 

good and sufficient nohce of the Debtor;’ lnrent to assume and asslgn the Assumed 

Con’racts, and shall (a) be served, at Buyer’s direction, at least 20 days pnor to the 

h w g  to c o d m  the Bankruptcy Plan, to all counterparties to the Assumed Conbacts or 

@) m the event of an Early Closmg Nohce, be saved on all colmterpartie~ 10 the 

Assumed Conram wthm four (4) Busmess Days of such Early Closlng Notice. Buyer 

and the Debtors shall keep confidential the Executory Connacts as set forth in Section 

3 5(d) ofthe Purchase Agreement With respect to the Assumed C~~haCts,  Buyer shall 

cooperate with Sellcrs to provide adequate assurance of future performance as required 

by secnon 365 of the Bankruptcy Code. 
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IS 14'1th respeci to thr proposed assurnpoon and a s s r p e n r  of the 

.Assumed Conncls, Cure A m o u n ~  h a t  mug be pad  lo c u e  defaulrs under the Assumed 

Conmcts shall be d e t e m e d  m accordmce w i t h  the followmg procedures (the "Cure 

Procedures") 

Assumplion and 
Assignment 
Objecfions 

Assumption and 
Assignment t Objection Deadlint 

. .  
Plan (01, m the event of an Early Closmp Nonce, W I ~  h o u r  
Busme% Dava of wch Early Clomg Nohce), the Debtors, or the 
Debion' n o n c q  agem r h d  serve a copy of the Blddvlg 
Procedms Order logether with the h'ohce of the Debtors' lntent to 
Assume and Assign Executory Contracts and Unexpued Leases 
(the "Contract Asspment  Nobce'~,  substanoally UI the form of 
E h b i t  2 attached Io the Biddmg Procedures Order, by first class 
mail to the Contract Parties an4 to the extent an attorney 
representmg a Contract Party has filed a notice of appearance m 
the Debton' chaprer I I cases on behalf of the Contract Party, the 
attorney for the Conuact Partm, nobfymg them of the Debtors' 
mtenl to ZSUIIK and assign each agmrnent hsted on E.xhiiit A of 
the Contraci Assi-ment Notice (as it may be modified by hat 
m e )  and of the Cure Amount d e t e m e d  by the Debtors for each 
such Assumed Con'uact to be necessary for such assumphon and 
assignment on the Closmg Date 
Any Contract Party seelang to (a) assert a Cure Amount based on 
defaults, condbons or pecuniary losses under its Assumed 
Contract (coUecbvely, the "Cure Obligabon") Merent h r n  that 
set forth on any of the Contract Assignment Nohces or @) object 
to the potential assumpaon and mgnment of its Assumed 
Contact on any other grounds, shall be required to file and serve 
an objection (an "Assumpbon and Assignment Objection"), in 
W r i ~ g ,  secing forth wth specificity (i) any and all Cure 
Obligahons that the Contact Party asserts must be cured or 
sahsfied wth respect to such Assumed Conhact and/or (u3 ifthe 
objection to the potenbal assignment of such Assumed Conbact IS 
based on adequate assurance issues, the dormation required 
regardmg the Buyer to satisfy the Conwct Party's adequate 
assurance concerns. 
To be considered a timely Assumption and Asstpent  Objection, 
the Assumption and Assignment Objechon must be filed with the 
Court and a copy delivered to (i) the attorneys for the Debtors, 
W a n d  & EUis LLP, Citigroup Center, 153 East 53'd Seeet, New 
York, NY 10022-461 1, Am. Mchael J Frshberg, Esq., (ii) the 
Office of the Umted States Trustee, 33 Whitehall Sbcet, 21st 
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Fuilure I O  File 
Assumption and 
4ssignrnen1 
Objection 

Wuiver of 
4ssurnplion and 
4ssignrnenl 
Objection 
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I . ,, 
(u) h e  anomeys for the Bank AgenL Paul, Hamngs, Janofsky & 
Walker LLP, 600 Peachtree Sheet, N.E ,24th Floor, Atlanta, 
Georpa 30308 (Am Jesse Aushn N, Esq), (IV) the attorneys for 
the Credton’ C o m t e e ,  Aktr Gwnp Suauss Hauer Feld LLP, 
590 Madison Avenue, New York, New York 10022 (Arm Ira S 
Dmnpf f ,  Esq.), (v) the attorneys for the Buyer, Well, Gotshal & 
Manpes LLP, 767 Fifth Avenue, New York, New York 10153 
( A m  P a d  M. B a s 4  Esq ) and (m) any other party or p m e r  set 
forth in the COnh-dCI assign men^ Notice so as to be received no 
later hm 1 5  days aRer semce of the Conmct A s s p e n t  Nonce 
(the “Assumpbon and Asngnment objecbon Deadhe”) 
Unless an Assumpbon and Assignment objection 1s hmely filed 
and served by a Contract Party by the Assumphon and Assignment 
Objecbon Deadhe,  the assumpaon and assignment of the 
applicable Assumed Contract at the Sale Approval Heanng may 
occur wthout regard to any objecllon such party may have or any 
provisions to the con- in the applicable Assumed Confnct 
Contract Parbes that fail to file and serve Assumption and 
Assipment Objecoons as promded above shall be deemed to have 
waived and released any and all Cure Obhgahom and shall be 
forever barred and estopped from assemg or c l m g  against the 
Debtor;, the Buyer or any other Successful Bidder of the relevant 
contract or lease that any addhonal amounts are due or defaults 
enst, or prohbitiom or conlnons to assignment e n s  or must be 
sahsfied, under such Assumed Contract for the penod pnor to the 
closrng date 

The Debtors are hereby authonzed to rake any and all aCh0n.S 

necessary or appropriate to implement the Biddmg Procedures and Cure Procedures 

Dated: New York, New York 
January 15,2004 

IslROBERTD DRAM 
UNITED STATES BANKRUPTCY JUDGE 
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E X H I B I T  E 

EXECUTION COPY 

VOTWC; A N D  LOCKUP AGREEMENT 

VOTING AND L O C K W  AGREEMENT, dated as of Februap 18, 2004 by and 
among A l l c p n c e  Tclecom, lnc . a Delaware corporation (“AJII’), Allegiance Telecom Company 
U’orldwide. a Delaware corporation (“m” and. toeether with ATL “ a s ”  and each 
individuall~. a “m”), XO Communications. l n c .  a Delaware corporation (“Buyer” or the 
“Cornpanl”) and Cardiff Holding LLC (“Stockholder”) Capitalized terms used bur not defined 
herein shall ha\e the rnearungs set fonh In [he .4sset Purchase Agreement (as defined below). 

WHEREAS, Sellers and Buyer propose to enter inlo an Asset Purchase Agreement of 
e \en  date herewith (the “Asset Purchase Aaeement”) pursuant to which subsiant~ally all of the 
assets of Sellers will be sold to Buyer (the “Transaction”) upon the terns and conditions set forth in 
the Asset Purchase Agreement, and  Buyer‘s consideration therefore shall include 45,380,000 shares 
(Subject IO adjustment for stock splits, stock dividends, share exchanges, share combinations, 
recapiralizations and reorgmizations or other similar transactions and as set forth in the Asset 
Purchase Agreement) of Common Stock (the “Stock Consideration”), as defined as XO Common 
Stock and more fully described m the Asset Purchase Ageement,  a draft of w h c h  has been made 
available to Stockholder; 

WHEREAS, as of the date hereof the number of issued and outstanding shares of 
common stock, par value L O 1  per share, of Buyer (the “Common Stock”) outstanding IS 
approximately 136,200,000, 

WHEREAS, the Board of Directors of the Company has adopted resolutions 
approving the Asset Purchase Agreement, and, for purposes of Section 161 of the Delaware General 
Corporation Law (“-’), issuance of the Common Stock; 

WHEREAS, as a condition precedent to entering into the Asset Purchase Agreement, 
Sellers require that Stockholder execute and deliver th is  Agreement; 

NOW, THEREFORE, III consideration ofthe execution and debvery by S e l l a  ofthe 
Asset Purchase Agreement and the mutual covenants, conditions and agreements contained herein 
and therein, and intending to be legally bound hereby, the parties hereto agree as follows: 

I Transfer of Shares. Stockholder shall not at any time prior to or on the Closing Date, 
directly or indirectly, (a) sell, pledge, transfer, assign, donate or otherwise dispose of or encumber 
any or all of such Stockholder’s Common Stock or securitles convertible into or exchangeable or 
exercisable for any Common Stock, (b) deposit any Common Stock or securities convertible into or 
exchangeable or exercisable for any Common Stock, into a voting trust or enter into a voting 
agreement or anangement with respect to any Common Stock or grant any proxy with respect thereto 
(c) enter into any contract, option or other arrangement or undertaking with respect to the direct or 



indirect acquisition or sale, a s s ~ p m e n t .  transfer or other disposition of any Common Stock or 
secunries convenible into 01 exchangeable or exercisable for any Common Stock, (d) enter into any 
swap. hedge or other arrangemeni that transfers, in whole or m  pa^^, any of the economic 
consequences of ou-ershp of the Common Stock or securities convertible into or exchangeable or 
exercisable lor any Common Stock, whelher any such aforementioned transaction i s  to be settled by 
delivery ofthe Common Stoch or s u c h  other secunt~es,  in cash or otherwiseor (e)publiclymounce 
or disclose the intention io make any such sale, pledge, transfer or other d~sposition, in the cases of 
clauses (a) through (e) above, i f  such acoon would cause Stockholder to own directly or indirectly 
less than 5 1 %  ofthe outstandmg shares ofCommon Stock, prowded, Stockholder may transfer 
the outstandmg shares of Common Stock a of the date hereof so long as the transferee of such 
shares executes and delivers to Sellers a wnnen agreement agreeing to be bound by the terms and 
condiiions of tius Agreement. 

2 .  Voting of Shares (a) To the extent there is a shareholder vote to approve the Asset 
Purchase Apeement and issuance of the Stock Consideranon, Stockholder, b y h s  Agreement, with 
respect to any Common Stock owned by Stockholder on the date hereof(and any additional shares of 
Common Stock acquired by Stockholder), hereby a p e s  that, at the Company stockholders' meehng 
or any meeting of the stockbolders of the Company, however called, and in any achon by wnnen 
consent of the stockholders of the Company, such Stockholder shall vote all of Stockholder's 
Common Stock (1) in favor of the adoption and approval of the Asset Purchase Agreement and the 
issuance ofthe Stock Consideration, and (11) against any other action or bansactlon to be voted on by 
the Company's slockholders that would, if approved, render the proxy given with respect to the 
matters descnbed m the immediately preceding clause ( i )  ineffective to cause the approval of the 
Asset Purchase Agreement and the issuance of the Stock Consideration. 

(b) The obligations of Stockholder under this Agreement shall terminate upon the earliest of (1) 

the Early Funding Date, (ii) the Closing Date or (iii) on the date o f t e m a h o n  of the Asset Purchase 
Agreement in accordance with its terms. Nothing in this Section Z@) shall relieve any p a Q  of 
liability for any breach of this Agreement. 

3. IRREVOCABLE PROXY. STOCKHOLDER HEREBY IRREVOCABLY 
GRANTS TO, AND APPOINTS, MARK B. TRESNOWSKI AND ANNIE S. TERRY, OR ANY 
OF THEM, IN THEIR RESPECTIVE CAPACITES AS OFFICERS OF SELLERS, SUCH 
STOCKHOLDERS ATTORNEY-IN-FACT AND PROXY WITH F'ULL POWER OF 
SUBSTITUTION, TO VOTE AND OTHERWISE ACT (BY WRITTEN CONSENT OR 
OTHERWISE) WITH RESPECT TO SUCH STOCKHOLDER'S COMMON STOCK AT THE 
COMPANY STOCKHOLDERS' MEETING OR ANY MEETING OF STOCKHOLDERS OF THE 
COMPANY, HOWEVER CALLED, AND IN ANY ACTION BY WRITTEN CONSENT OF THE 
STOCKHOLDERS OF THE COMPANY, SOLELY ON THE MATTERS AND IN THE MANNER 
SPECIFIED IN SECTION 2. THIS PROXY AND POWER OF AT"oWY 
IRREVOCABLE AND COUPLED WITH AN INTEREST. EACH STOCKHOLDER HEREBY 
REVOKES ALL OTHER PROXIES AND POWERS OF ATI'ORNEY WITH RESPECT TO SUCH 



STOCKHOLDERS COMMON STOCK THA r MAY HAVE HERETOFOREBEENAPPOINTED 
OR GRAhTED (THE “PREVIOUS PROXY”), AND NO SUBSEQUENT PROXY OR POWER 
OF ATTORNEY SHALL BE GR’Eh OR WRITTEN CONSENT EXECUTED (AND IF GWEN 
OK EXECLTED. SHALL NOT BE EFFECTIVE) BY STOCKHOLDER WITH RESPECT 
THERETO ALL AUTHORITY HEREIN CONFERRED OR AGREED TO BE CONFERRED 
SHALL SLRLJVE THE DEATH OK INCAPACITY OF ANY STOCKHOLDER THAT IS A 
h A T U R A L  PERSON, AND THE TERMINATlON OF THE PREVIOUS PROXY AND ANY 
OBLIGATIOX OF THE STOCKHOLDER UNDER THIS AGREEMENT SHALL BE BINDING 
UPOY THE HERS, PERSONAL R E P R E S E M A T N E S ,  SUCCESSORS AND ASSIGNS OF 
STOCKHOLDER 

4 Representations and Warranties 

(a) Each Seller represents and warrants to Stockholder and Buyer (except as otherwise provided 
in the Assct Purchase Agreement), and each of Buyer and Stockholder, represents and warrants to 
Sellers, as follows: 

Such party has all necessary power and authority to enter into t h ~ s  Agreement, to 
c a n y  out such party’s obligations hereunder and to consummate the transactions 
con~empla~ed hereby. T h ~ s  Agreement has been duly executed and delivered by such 
party, and t h ~ s  Agreement constitutes a legal, valid and binging obligation of such 
party enforceable against such party in  accordance with its terms; 

The execution and delivery of this Agreement by such party do not, and the 
performance ofthis Agreement by such party will not, (a) conflict with or violate any 
Law applicable to such party or by which any property or asset of such party is bound 
or affected or @) result in any breach of or constitute a default (or an event w h c h  
w t h  notice or lapse of time or both would become a default) under, or give to others 
any right of termination, amendment, acceleration or cancellation of, or result in the 
creation of a Lien or other encumbrance on any property or asset of such party 
pursuant to, any note, bond, mortgage. indenture, contract, agreement, lease, license, 
permit, franchise or other i n s m e n t  or obligation of such party; 

The execution and delivery o f  this Agreement by such party do not, and the 
performance o f h s  Agreement by such party will not, require any consent, approval, 
authorization or permit of, or filing with or notification to any domestic or foreign 
Governmental Entity(otherthan any filing with, or notification to, the Securities and 
Exchange Commission), and 

On the date of this Agreement, no claim, action, proceeding or investigation is 
pending or, to the knowledge of such party,  threatened against such party, which 
seeks to delay or prevent the consummation of, or which would be reasonably likely 
to materially adversely affect such party‘s ability to consummate, the transactiow 



contemplated by t h ~ s  Agreement 

@) Stockholder represents and uarrants to Sellers as of the dale hereof, as follows: 

( I )  Stockholder's o m e r s h p  of Common Stock equals or exceeds fiQ-one percent 
(51 %) of the Common Stock w h c h  constitutes a majonty of the voting shares of 
the Company, and 

Stockholder understands and acknowledges that (i) the execution and deliveryofthis 
Agreement IS a condirion precedent to the execution of the Asset Purchase 
Agreement and ( 1 1 )  Sellers are enteringinlo the Asset Purchase Agreement reliance 
upon Stockholder's execution and delivery of h s  Agreement 

(11) 

(c) Buyer represents and warran~s to Sellers as of the date hereof, as  follows. 

( i )  If shareholder approval is requued, such approval constitutes the only corporate or 
shareholder action required under the cei-bficate of incorporation and bylaws of the 
Company in order to adopt the Asset Purchase Agreement, approve the issuance to 
Buyer of the Stock Consideration and the other transactions contemplated by the 
Asset Purchase Agreement; 

Ttus Agreement does not conflict with the Company's certificate o f  incoIporation 
and bylaws; 

Stockholder's ownership of Common Stock equals or exceeds fifty-one percent 
(5 1 %) of the Common Stock; and 

Further Assurances; Issuances of Equity. 

(ii) 

(iii) 

5. 

(a) Buyer and Stockholder shall take any further action necessary to carry out the intent of this 
Agreement, including prepanng and distributing a proxy solicitahon and calling a meeting of the 
stockholders of Buyer. 

@) Prior to the Closing Date, Buyer shall not (and Stockholder shall cause Buyer not to) issue any 
equity securities or other i n s m e n t  with voting rights, except for (i) issuances of equity to 
management that will not in the aggregate cause Stockholder to own less than fif?y-one percent 
( 5  1%) of outstanding voting shares of Common Stock or (ii) issuances of equity to any Person who 
executes and delivers written agreements to be bound by the terms and conditions ofthis Agreement 
to the extent required to deliver Sellers a proxy on behalf of holders of 5 1 % of the outstanding voting 
shares of Common Stock outstanding at such t h e .  

6. Miscellaneous 



(a) If any  term or other provision of h i s  Agreement is mvahd, illegal or mcapable of being 
enforced by an> rule of Law or public policy. all olher conditions and provisions ofthls Agreement 
shall nevertheless remain in full force 2nd effect as long as the economic or lesa1 substance of the 
rransactions contemplated bv llus Agreement is not af'fecied in any m m e r  matenally adverse to any 
P* 

(bJ Neither thls Agreemenr nor any of the nghts. meres i s  or obligations hereunder shall be  
ass-ped by any  of the  panies hereto (whethei by operauon of law or othemqse) 

(c) N o h n g  in Lhs .4grecrnent. express or implied. I S  inrerided to or shall confer upon any person 
a n y  n-eh~. benefit or remed) of any nature whatsoever under or by reason of i h s  Ageement. 

1 d) The parties hereio agree that irreparable damaee would occur m the event any provision of h s  
Agreement was not performed in accordance with the terms hereof' and thar Lhe pames shall be 
entitled to specific performance of the terms hereof, In addiuon IO any olhcr remedy at law or m 
eq"lty 

(e) Ths Agreemen! shall be governed by, and construed in accordance with, the laws ofthe State 
of Delaware 

(0 Each of the parties hereto irrevocablg and unconditionally waives all right to trial by 
jury in any action, proceeding or counterclaim (wbether based io contract, tort or otherwise) 
arising out of or relating to this Agreement or the actions of the parties hereto in the 
negotiation, administration, performance and enforcement thereof. 



I3 WITNESS WHEREOF, the p h e s  have executed h s  Voting and Lockup 
Agreement as of the date first wnnen above. 

SELLERS : 

ALLEGIANCE TELECOM. tNC 

BY 
Kame 
Title 

ALLEGIANCE TELECOM COMPANY WORLDWIDE 

BY- 
Name 
Title 



BUYER: 

XO COh4MUNlCAl7ONS. D C .  

Name 
Title: 

STOCKBOLDER 

CARDIFF HOLDING LLC 

ACF EVDUSTRIES BOLDING COW. 
MEMBER 

BY 
Name 
Title. 



EXHIBIT C 

UNITED STATES BAPKRUI’1’CY COURl 
SOLiTHERN DISTRICT OF YEM YORK 

In re 

.4Ilep:ancc Telecom. h c  , g 4 

Deblors 

Chapter  1 1  
Case No. 02-130507 (RDD) 

(Joint 11, Ad rnioisl ered) 

OKDCK ( 1 )  A J J P R O \ 7 ~ G  THE SALE FREE A h 9  
CLEAR OF.4LL LIENS. CLNR1S AND ENCURIBUNCES 
‘1.0 THE SUCCESSRlL BIDDER. (11) AUTHORIZING THE 

ASSUMPTION &YD .ASSIGVMENT OF CERTAIN EXECUTORY 
COWTRACTS AND UNEXPIRED LEASES. ARD (111) GRANTING RELATED RELIEF 

Upon the rnolion, dakd December 18, 2003 (the “Motion”), of Allegiance 

Telecom, Inc (“Allegance”) and its direct and indirect subsidiaries, as debtors and debtors in 

possession (collectively, together with Allegiance, the “Debtors”), for an order (I)  approving the 

sale to XO Communications, Inc or its designee (the “Successful Bidder” or “Buyer”), pursuant 

to and in accordance with a cenam Asset Purchase Agreement’ by and among certain of the 

Debtors and Buyer, a copy of which is attached hereto as Exhbl t  A (the “Purchase Agreement”), 

of either (a) substantially all of the assets of Allegance and Allegance Telecom Company 

Worldwide (“ATCW’) and all ofrhe stock of the direct and indirect reorganized subsidiaries of 

ATCW, excluding the stock of Shared Technologies (collectively, the “Subsidiary Sellers”), 

which shall be effectuated through a plan of reorganzation, or @) alternatively, at the elechon of 

either of h e  parties as provided in and subject to the terns of the Purchase Agreement, 

substantially all of the assets of Allegiance, ATCW, and the Subsidiary Sellers (in either Instance 

((a) or (b)) above, collectively, the “Sale Assets’’), 6 e e  and clear of all liens, claims, 

I 
Capitalized terms not  othcnvisc dcfincd hcrcin shall have the rneanmgr ascrlbcd to lhcm in  the Purchase Agccment 



encumbrances and interests, and certain taxes, ( i i )  authonzing the assumption and assignment of 

certain executory contracts and unexpired leases, and ( i i i )  granting certain related relief, and the 

Court having entered an order (the "Ridding Procedures Order") on Janua ry  15, 2004 approving 

the Siddinp Procedures (as defined therein) which IS Docket No 867; and the Court having held 

a heanng on February 19,2004 to approve the relief requested in the Motion (the "Sale 

Hearing"), and i t  appeanng that notice of the Sale Heanng h a s  been provided to ( I )  the Office of 

the  United Srares 'Trustee; (11) t h e  attorneys for Prepetition Lenders (as defined in the Morion); 

(111) the attorneys for the Creditors' Committee (as defined in the Motion), (iv) all nondebtor 

conrracung and lease parties identified on Schedule 4.20 and 4 21 of the Disclosure Schedules; 

(v) all parties that  provide telecom services to the Debtors pursuant to lanffs, (Vi) all parties who 

have made wntten expressions of interest m acquinng the Sale Assets or the Business wthin two 

(2) months pnor to the date of the Motion; (VH) all known persons holdmg Interests (as defined 

herein); (viii) the Secunties and Exchange Commission, ( IX)  all taxmg authonties that have 

junsdiction over the Sale Assets; ( x )  all Governmental Entities having Jurisdiction over the Sale 

Assets with respect to Envuonmental Laws; (xi) the attorneys general of all states in which the 

Sale Assets are located; (xii) the Federal Communications Commlssion and applicable state 

public utility and other applicable regulatory comm~ss~ons; and ( X I I I )  all other parties that had 

tiled a notice of appearance and demand for service of papers in these bankruptcy cases under 

Rule 2002 of the Federal Rules of Bankruptcy Procedure (the " B a M p t c y  Rules") as of the date 

of the Motion; and it appearing that nohce of the Sale Hearing was published in the national 

editions ofThe  New York Times and The Wall Street Journal on January 28,2004;  and it 

appearing that such notice constitutes good and sufficient notice of the Motion and Sale Hearing 

and that no other or further notice need be provided; and upon the Motion and the record of the 



Sale Heannp and all other pIoCWGinfS had before the C o w .  and all ob~ections to the Motion 

habing been resoll’ed, expunged or overruled. and i t  appeanng that an order approving the 

iralsactlon(s) contemplated in I h e  Purchase Agreement (collectively, the “Sale Transaction”) IS 

in rhe besr interests of the Deblors dnd all panics i n  mieresi, and i t  appeanng that  the Court has 

jwsdicr ion over l h ~ s  mailer, and nfier due deliberation and sufficient cause appeaing therefor, 

IT IS HEREBY FOUND AND DETERMINED THAT: 

4 This Coufl hasjunsdiction over the Motion under 28 U.S C $ 6  157 and 

1 3 3 ,  and this maner is a core proceedmg under 28 U S C 5 157@)(2)(A) Venue of these cases 

md [he Morion in t h ~ s  Court is proper under 28 U S C $ 9  1408 and 1409. 

B The statutory predicates for the relief sought in the Motion are sections 

105(a), 363(b), (0, (m), and (n )  of the United States Bankruptcy Code (the “Bankrupicy Code”) 

and Bankruptcy Rules 2002,6004,6006, and 9014 

C. Proper, timely, adequate, and sufficient notice of the Motion and the Sale 

Transaction has been provided in  accordance wlth sections 105(a) and 363 of the Bankruptcy 

Code and BanknIptcy Rules 2002, 2002(i), 6004, and 9014, in compliance wlth the Order 

Establishing Notice Procedures, dated May 15, 2003, and in compliance with the Bidding 

Procedures Order Such notice i s  good and suffic~ent, and appropnate under the particular 

circumstances, and no other or funher notice of the Motion or the Sale Heanng is or shall be 

required. 

D. As demonstrated by the pleadings and affidavit of publication filed in 

comectlon herewith, the Debtors have marketed the Sale Assets and conducted the sale process 

in compliance with the Bidding Procedures Order and have completed a full, fair and complete 

auction process. 



E No consents or approvals, other thm those expressly set forth in and 

required by the Purchase A p e m e n 1  or expressly set forth herein, are required for the Debtors or 

Buyer to consummate the Sale Transaction. 

F Approval of the Purchase Agreemeni and consummation of the  Sale 

Transaction at this time are i n  the best interests of the Debtors, their creditors and their estates. 

G The Debtors have demonsbaled both (i)  good. sufficient and sound 

business nurpose and~justification, and ( 1 1 )  compelling circumstances for approval of the Sale 

Transaciion pursuant to section 363(b) of the Bankruptcy Code and in connection with a plan of 

reorganization. 

H A reasonable oppomiruty to object or be heard with respect to the Motion 

and the relief requested therein has been afforded to all lnterested persons and entities. 

I The Purchase Ageement  was negotiated, proposed and entered into by the 

Debtors and Buyer, in good faith, without collusion, and from arm’s-length bargaining positions. 

Neither the Debtors nor Buyer have engaged in any conduct that would cause or perrmt the 

Purchase Agreement to be avoided under section 363(n) of the Bankruptcy Code. Buyer is not 

an “tnsider” of any of the Debtors, a s  that term is defined in section 101 of the Bankruptcy Code. 

J Buyer was the w m g  bidder for the Sale Assets at the Debtors’ auction 

conducted on February 12 and 13,2004. Buyer is a good faith purchaser under sectlon 363(m) 

of the Bankruptcy Code and, as such, is entitled to all of the protections afforded thereby. Both 

Sellers and Buyer will be acting in good faith within the meaning of section 363(m) of the 

B b p t c y  Code in closing the Sale Transaction at all times. 



k The Purchase Agreement was no1 entered into for the purpose of 

hindenng. delayfig or d e h u d i n g  creditors under the Bankruptcy Code and under the laws of the 

Uniled Slates. any slate, l emtory  possession or the D ~ s m c t  of Columbia 

L The Purchase Pnce for the Sale Assets pursuant to the Purchase 

Apreement ( I )  1s fa i r  and reasonable, ( i i )  is the hughesr and besr offer for the Sale Assets, and (iii) 

conslitutes reasonably equivalent value and fair consideraiion under the Bankruptcy Code and 

iinder the laws of the bnited States. any state, remlory, possession, and the Disblct of Columbia 

M The mansfer of the Sale Assets to Buyer will be a legal, valid, and 

effecrive transfer of the Sale Assets, and will vest Buyer with all nghts, title and interest in and to 

the Sale Assets free and clear of all Interests (other than Permitted Liens of the type set fofih in 

clause ( i i i )  of the defirution thereof contained in the Purchase Agreement), which have, or could 

have, been asserted by the Debtors or their creditors or any other person 

N The Debtors have demonstrated compelling and sound business 

justifications for authonzing and approving the process ( b e  “Early Funding Process”) 

established under the Purchase Agreement, the Operating Agreement (as defined below) and 

related documents, pursuant to which, on the date (the “Early Funding Date”) that the events in 

paragraph N(i) through N(v) have occurred (even before all State PUC Consents have been 

obtained as required by applicable law), Buyer shall pay the Purchase Pnce, as may be adjusted 

in accordance wth the Purchase Agreement, into escrow, pursuant to the Purchase Price Escrow 

Agreement, and manage and control the Acquired Assets until Closing, at w h c h  time the 

Purchase Price shall be released horn escrow and the Sale Transaction shall be consummated In 

accordance with the Purchase Agreement. (i) the receipt by the parties of FCC Consent; (ii) the 

expiration or earlier termination o f  the applicable waiting period under the HSR Act in respect of 



the Sale Jrmsaciion and any orher transactions contemplated by the Purchase Ageement;  (iii) 

the satisfacnon or waiver of the conditions to Closmg set forth in  the Purchase Agreement, 

excepl for the condirions contained in Section 7 4(a) of the Purchase Agreement (relahng to the 

Radmptck   plan;^, (iv) the satislxiion or waver  of lhe condilions contained In Section 8.3 of the 

Purchase Agreement that, in the e w i i  of an Early Closing Election. (x) the Closing pursuant 

therelo shall nor occur sooner t h a n  the later of thirty-five (35) days afier the Sale Order Approval 

Dale or rwenly (20) Business Days afler the delivery of either such elections, (y) Sellers shall 

serve a notice lo assume or to assume and assign the Assumed Contracts on all non-debtor 

parties to ihe Assumed Connacts at least twenty (20) days pnor to the Closing, and ( z )  the 

Closing shall occur no sooner than rwenly (20) Business Days after the delivery of the notices 

required under Section 8.3 of the Purchase Agreement in respect ofAdditjona1 Assumed 

Contracts, and (v) execution and delivery by the Debtors and Buyer of an Operating Agreement 

subslantially in the form annexed to the Purchase Agreement (the “Operatmg Agreement”). 

Such compelling and sound business justifications for the Early Funding Process include greater 

certainty for the Debtors that Closing will occur and a potenlal reduction of certam expenses 

that otherwise may have been borne by the Debtors’ estates dunng the penod commencing on 

the Early Funding Date and ending on the Closing Date. 

0. The Debtors have demonsnated a compelling and sound business 

Justification for authorizing the payment of the Liquidated Damages (as defined below) to the 

Buyer under the circumstances, timing and procedures set forth m the Purchase Agreement. The 

Liquidated Damages are not a penalty but, rather, a reasonable estlmate of the damages to be 

suffered by Buyer in the event the transactions contemplated by the Purchase Agreement are not 

consummated under the circumstances set forth therein. 



P The  Liquidated Darnaees were a maienal inducement for, and express 

condition or, Buyer’s wil l inpess  to enter into the Purchase A_meement, and Buyer was unwilling 

to commit IO hold open its offer io acquire the Sale .4ssets, pending Closing, and to consummate 

the other LransacLions under [he ienns of the  Purchase Ageement  unless I t  was assured ofthe 

nght 10 paymenr of the Liquidated Damages 

Q Solely for purposes of section 1 1  35 of the Bankruptcy Code, Buyer IS a 

successor of the Debtors and has acquired subsiantially all of the assets of the Debtors. 

NOM: THEREFORE, IT IS  HEREBY ORDERED, ADJUDGED AND 

DECREED THAT: 

1 The Motion is granted 

2 All objections to the Motion or the relief requested therein, if any, that 

have not been withdrawn, waived or settled, and all reservations of n g h t s  included therem, are 

hereby ovemled  on the ments. 

Approval of the Purchase ADeement 

3 .  

hereby approved 

4. 

The Purchase Agreement and all of the terms and conditions thereof are 

Pursuant to section 363(b) of the B h p t c y  Code, the Debtors and Buyer 

are authonzed and directed to consummate the Sale Transaction, pursuant to and in accordance 

with the terms and conditions of the Purchase Agreement. 

5 .  The Debtors are authonzed and directed to execute and deliver, and 

empowered to perform under, consummate and implement the Purchase Agreement. together 

with all additional insbuments and documents that may be reasonably necessary or desirable to 

implement the Purchase Agreement, and to take all h r ther  actions as may be  reasonably 



rcquesred b\, Bu!,er as may be necessary or appropnare IO the performance of the obl~gatIons as 

coniemplated by; h e  Purchase A p e m e n [  

6 

Transfer ofthe Sale Assets 

The Debtors have completed a full. fair and complete auction process 

- Pursuant io seclions 105(a), 363(b) and 3 6 3 ( f )  of the Bankruptcy Code, 

the uansfer of ihe Sale Assets, inciudin.i! all of the stock of the reorganized Subsidiary Sellers as 

provided in and in accordance with the Purchase Agreement (if no Early Closing Election is 

made), any limited liability company (“LLC”) membershp interests and any Equipment or other 

Acquired Assels of Debtors that may he transferred to such LLC pnor to the Closmg, lo Buyei 

on the later of ( I )  the Closing, or (11) the date(s) of applicable State PUC Consent or FCC 

Consent, shall vest in Buyer (or such LLC as the case may be with respect to Equipment or other 

Acquired Assets) with all nghts, title, and interest in and to the Sale Assets and shall be, free and 

clear of all liens or encumbrances on, interests in, c l ams  against, and set-off, recoupment, and 

other nghts as to, of any type or nature whatsoever (“Interests”) (other than Permitted Liens of 

the type sei forth in clause (iii) of the defirution thereof contamed in the Purchase Agreement), 

which have, or could have, been asserted by the Debtors or their crediton or other persons, 

including the Bank of New York, as Indenture Trustee, in connection with the Debtors’ chapter 

1 I cases, if any, with all such Interests of any kind or nature whatsoever to attach to the net 

proceeds that the Debtors ultimately realize from the Sale Transaction contemplated herein in the 

order of their priority, with the same validity, force and effect w h c h  they now have as against 

the Sale Assets, subject to any claims and defenses the Debtors may possess with respect thereto; 

provided, however, if such transfer of the Sale Assets i s  effectuated through a plan of 



rzorganiiz!~on, such uansier shall be authonzed pursuant ID such plan in accordance w t h  sectlon 

I123(a)(!) ofthe Bankruptcy Code 

8 Ulether or not an Early Closing Election is made, Buyer shal l  have no 

liability or responsibility for an! liability or other obligation of the Debtors ansing under or 

related io the Sale .Assets other than  as expressly se1 fonh in the Purchase .4greement and in no 

ebent  shall Buyzr have  an! IiabiliL! or responsibility for any Excluded Liabilities (including any 

unrecorded liabilities of the Debtors'] U' i lhoui  limiting the effecr or scope of the  foregoing. the 

mansfer of the Sale Assets (including, without Iimtation, stock in the reorgaruzed Subsidiary 

Sellers) from the Debtors to Buyer does not and will not subject Buyer or its affiliates, 

successors or a s s i p s  or their respective properties (including the Sale Assets) to any liability for 

claims (as that term is defined In section 101(5) of the Bankruptcy Code) against the Debtors or 

the Sale Assets by reason of such transfer under the laws of the Umted Slates or any stale, 

territory or possession thereof applicable to such transactions Neither Buyer nor its affiliates, 

successors or assigns shall be deemed, as a result of actions taken in connection wlth the 

purchase of the Sale Assets: (i) to be a successor to the Debtors (except for purposes of section 

1145 of the Bankruptcy Code), or (ii) to be a continuation or substanhal continuation of the 

Debtors or any enterprise of the Debtors Neither Buyer nor its affihates, successors or a~slgns is 

acquinng or assuming (except as expressly set forth In the Purchase Agreement) m y  Ilablhty, 

warranty or other obligation of the Debtors, mcluding, without limltation, any tax incurred but 

unpaid by the Debtors prior to the date of the Closing, including, but not lirmted to, any 1% any 

fine or any penalty relating to a tax, or any addition to a tax, whether or not previously assessed, 

fixed or audited, whether or not paid, and whether or not contested before and adjudicated by a 

judicid or admirustrative tnbunal of competent junsdiction. 



0 The process sel forth in the Purchase Agreement, the Operating 

Arreernenls. the Transltlon Plan a i d  other related documents for obtamng all approvals, 

consents (including assi-rmments of any permits and nghts of way), certificates, waivers and 

other aulhonzallons required 10 be obtained from, or filings or other notices required to be made 

M ith or lo any Govemmenral Entitles having junsdlclion over any of the Sale Assets in order to 

consummate the t r m a c ~ i o n s  con~emplated by the Purchase Agreement and the other related 

nansacrion documents and the uansfer of such Sale Assets, includmg the Non-Transferred 

Assers, to Buver upon the receipt of such approvals (the “Regulatory Transition Process”) IS 

hereby approved and authonzed pursuant to sections 105,363 and 365 of the Bankruptcy Code 

I O .  The Early Funding Process, ~ncluding, wirhout limitation, Buyer’s (a) right 

to manage the Acquired Assets pursuant to the Operatmg Agreement in connection therewith and 

in accordance with the Pwchase Agreement, sub~ect to the supervision of the Debtors, (b) 

assumption of all  liabilities relating to the Acquired Assets mcurred b o m  and after the Early 

Funding Date and (c) exclusive nght to receive and retain all the benefits from the Acquired 

Assets and businesses relatrng thereto from and after the Early Funding Date, is hereby approved 

and authorized pursuant to sections 105, 363 and 365 of the Bankruptcy Code. 

1 1.  The Sale Assets shall not include any of the equipment owned by Wells 

Fargo Leasing Vendor Services Corp., which equipment was previously leased to the Debtors 

under equpment finance leases 4246178,42461486,42461474,42455081,42457102, 

42455047,42455131, and 42461460, said equipment being elght (8) Canon 5000 S copy 

machlnes and eight (8) Canon 5000 S finishers, prov~ded, however, that ths paragraph shall not 

prohibit the assumption and/or assignment to the Buyer of the Debtors’ interest in such 

equipment finance leases 



4ssumotion and .4ssicnmenl of Assumed ConuacE io Buyer 

1 2  Pursuant to sections 10Xa) and 365 of the Bankruptcy Code, (a) on the 

later of ( I )  h e  Closing, or [ii) the applicable Stare PUC Consenr or FCC Consent, or (b) in the  

even1 of an Early Closing Election. the Debiors. assumpiion ofthe Assumed Contracis and the 

Ikbiors’ assignmeni 10 Buyer o f t h e  .4ssumed Contracts io which Alleg~ance andor  ATCM’ are 

a pan. a n d .  i f  an Earl? Closin? Eleclion 1 5  made all other Assumed Conrracis and Buyer’s 

dssum!iiinn on the wrms a n d  cnndirions set fonh in the Purchase Apeemeni of the Assumed 

Conmac~s assigned lo Buyer, are hereby approved and authonzed, provided that the requuements 

of section 365 of the Bankruptcy Code are satisfied as set forth in the Debtors’ Notice of Intent 

to Assume or to Assume and Assign (as defined below) Buyer, the Debtors and counsel to the 

Creditors Committee shall keep confidential the schedule of Executory Contracts as set forth UI 

Section 3.5(d) of the Purchase Agreemeni (such schedule shall not be provided to the indvidual 

members of the Creditors Comminee but may be provided IO the advisors for the Creditors 

Committee) 

13. Subject to (a) the later of (1) the Closing, or ( 1 1 )  the applicable Stale PUC 

Consent or FCC Consent, or (b) an Early Closlng Election, the Debtors are hereby authorized 

and directed in accordance with sections 105(a), 363, and 365 of the Bankruptcy Code to (X) 

assume and (subject to the terms and conditions of the Purchase Agreement) assign to Buyer the 

Assumed Contracts to which Allegance andior ATCW are a party and if an Early Closing 

Election is made, all other Assumed Contracts, free and clear of all lnterests of any kind or 

nature whatsoever (other than Permitted Liens of the type set forth in clause (lii) of the definition 

thereof contained in the Purchase Agreement), provided, however, that the assignment shall not 

affect the nghts of the non-debtor contract panies under the Assumed Contracts, and (y) execute 



and dellver to Buyer such docunients or other instruments as may be necessary to assign and 

riansfer the Acsurned Contracts to Buyer 

1-1 Pursuant to the procedures set foflh in and subject to Sections 3.5.6 3 and 

L 3 of the Purchase Agreement. the Assumed Contracts shall be, in  the case of Assumed 

C ontraclc I O  which any of  the Subsidiary Sellers are a party, assumed and, In the case of the 

Assumed Contracts to w h c h  Allesance andor  ATCW are a party, or IO which the Subsidiary 

Sellers are parties and an  Early Closing Election is made, assumed and asslgned to, and reman 

in full  force and effect for h e  benefit of, Buyer in  accordance with their respective terms, 

notwithstanding any provision m any of the Assumed Contracts (Includng those of the type 

descnbed in sections 365(b)(2) and (0 of the Bankruptcy Code) that prohibits, restricts or 

conditions such assignment or transfer and, pursuant to section 365(k) of the Bankruptcy Code, 

the Debtors shall be relieved from any M e r  liability with respect to the Assumed Contracts 

after such assumption and assignment to Buyer for matters arising after assignment and except as 

otherwise provided in any order or stipulation regarding assumption. 

15. All defaults or other obligations of the Debtors under the Assumed 

Contracts (without givmg effect to any acceleration clauses or any default provisions of the kind 

specified in sectlon 365@)(2) of the Bankruptcy Code or other defaults as to which cure or 

performance may be excused by the Banlauptcy Code or other appllcable law) shall be promptly 

cured by the Debtors or Buyer as set forth in the Purchase Agreement as provided in section 

365@)(1) of the Bankruptcy Code and the cure amounts with respect to the Assumed Contracts 

wll be those amounts (the “Cure Amounts”) established In accordance with the procedures set 

forth in the Bidding Procedures Order and Exhibit 2 thereto (as modified below). 



16 W i h  the exceprion of  I h e  Cure Amounts, except as otherwise set forth 

herem. each nondehtor pany to an ,Assumed Contraci hereby will be forever barred, estopped and 

permanently enjoined from asserting ap ins t  the Debtors or Buyer, or the propeny of any of 

them. any  default existin_e under the Assumed Coniracts as of the later of date of (a)  the Closing, 

or ibl  the applicable Slate PUC Conseni or  FCC Consent or, against Buyer. any counterclaim, 

defcnsr oi other claim or hleresi undri ihr  Assunird C’onrracrs assened or assenable against the 

C&;uis v; : k , c i ~  :;tales ,411 panies rnar prcwde reie~oinrnunications services pursuanr io a tanfr 

related to any  of the Sale PIssets are hereby direc~ed lo continue providing such services to the 

Debrors; ~ rov ided ,  however, that with respect to any such p m y  that is providlng such 

telecommunications services pursuant to a sripuiation with the Debtors pursuant to seclion 366 of 

the Bankruptcy Code, then such stipulation shall govern the provision of such services. 

17 If the Debtors receive an objection to the cure amounts (the “Cure Amount 

Objection”) set forth in the Notice of Intent to Assume or to Assume and Ass~gn,  they shall 

attempt to resolve such disputed cure amounts wlth the party asserting the objectlon. Lf a 

consensual resolution o f  the Cure Amount ObjectiOn cannot be reached, the Debtors or Buyer, as 

provided In the Purchase Agreement, wll (a) pay III full the undisputed portion of such Cure 

Amount on or before the applicable date of assumption and (b) segregate the disputed portion of 

such cure amount (the “Segregated Amounts”) pending the resolution of the Cure Amount 

Oblection by ths Court o r  by mutual agreement of the parties. In light of these procedures, the 

fact that any Cure Amount Objection is not resolved shall not prevent, delay or otherwise impair 

the assumption and assignment of any Assumed Contracts, and the objectors’ only recourse after 

the relevant date of assumption or the assumption and assignment, as the case may be, shall be to 

the segregated amounts. 



I E  Nonvithstanding anything to the contrary contained in the Bidding 

Procedures Order including. withcut limitation. Exhbir 2 thereof, the Debtors, in consultat~on 

w i t h  the Creditors Committee. shall modify the Contract AssiLgunent Notice (as defined in the 

B~dding Procedures Orderj UI a manner satisfactory in form and substance to Buyer, before the 

Contract .4ssigment Noiice is served as required under the Bidding Procedures Order, to 

proride notice of ( a )  the assumption of all Assumed Contracts by the Debtors, @) the assignment 

to Buyer of the Assumed Contracts lo which Allegiance andor ATCW are party, and (c) in the 

even! of an Early Closing Election. the assi-merit to Buyer of all Assumed Contracts (such 

Contract .4ssignment Notice, as so modified, i s  referred to herein as the ‘?Jotice of Intent to 

Assume or td Assume and A s s i p ” )  The Cure Procedures (as defined in the Bidding Procedures 

Order) are hereby amended to reflect the foregoing modi5cations. 

19 The Debtors retam the exclusive nght lo negotiate and settle claims with 

any lncumbent Local Exchange Camers (collectively, the “ILECs”); provided, however, that the 

Debtors shall not take any action that adversely affects in any material respect relationsh~ps to be 

continued or otherwise enjoyed between any of Buyer and/or the reorganized Subsidiary Sellers, 

on the one hand, and any of the ILECs, on the other hand, without Buyer’s prior wntten consent, 

which consent shall not be unreasonably withheld Buyer and the Creditors Committee shall 

have the nght to participate in the Debtors’ negotiation and settlement discussions with the 

ILECs and shall have standing to part~cipate in any disputes before the Bankruptcy Court 

regarding ILEC and non-ILEC Cure Amounts. The Debtors shall keep Buyer and the Creditors 

Comm~ttee timely informed of the progress of such discussions. Any treatment of ILEC charges 

under the Bankruptcy Plan, or otherwise, shall be reasonably acceptable to Buyer. 



20  Notwithstanding any of the foregoing, or anything else to the contrary 

contained in this Order, the Purchase Apeernenl or any documents execuied herewith, nothing 

in this Order, the Purchase Agreement or any  documents executed therewlth shall be deemed to 

affect thc n&ts of any LLECs. as lo any executor)) contracts or unexpired leases, to object, 

respond. or otherwise be heard with respect io (without limitation) (a) the determination of 

whether any services or facilities are provided pursuant io an executory contract or unexplred 

IL'XC, i x ! x h g  .:.,ithout limitation whether a n y  services or facilities provided to the Debtors by 

or subject to tanffs are provided under an executory contract, (b) the assumption and assignment 

of any such executory contract or unexpired lease to the Buyer, (c) the sufficiency, uming, terms 

and provision of  any proposed adequate assurance of prompt cure of all defaults and future 

performance by the Buyer andor  the Debtors, and (d) the amount and timing of any cure and 

payments proposed by the Debtors (including without limitation whether the Debtors can satisfy 

their obligation to cure any defaults in whole or in part by settmg off against alleged debts of 

such non-debtor contract counter-parties) N o h n g  in this Order, the Purchase Agreement or any 

documents executed therewith shall be a de temnat ion  that any of the requirements for the 

assumption and assignment of any executory contract or unexpired lease of the ILECs have been 

satisfied and nothing in this Order, the Purchase Agreement and any documents executed 

therewith shall obligate any ILEC to provide any services to the Buyer following the closing. 

AI1 nghts of the ILECs and the Debtors, with regards to the matters relating to executory 

contracts or unexpired leases, are hereby fully reserved 

Liquidated Damages 

21. Pursuant to section 363(b) of the Bankruptcy Code and because damage 

suffered by Buyer in the event of any such termination would be impossible to calculate and the 


